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Let’s take a quick look back to 2020 . . .  

 After many years of advocacy efforts, in 2020 the Virginia General Assembly moved 
to decriminalize simple possession

 Previously:

 Possession of ½ ounce or less = up to 30 days in jail and $500 fine

 Though driver’s license suspensions were more common than jail time

 Second conviction = up to a year in jail and a $2,500 fine

 Possession of hash or concentrates = felony charges

 SB 2 (Ebbin) / HB 972 (Herring) – Decriminalization

 Maximum penalty for possession of up to once ounce reduced to $25 civil fine

 No escalating scale of penalties

 Possession of larger amounts, growing plants, distributing, etc. continued to carry more 
serious punishments

 Signed into law May 21, 2020; effective July 1, 2020
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Now, back to 2021 . . . 

 In the months since 2020’s SB 2/HB 972 were signed into law, there was a 

continued desire for greater reform

 Advocates, legislators, and the Northam Administration had all made it clear 

that coming into the 2021 General Assembly Session, they were interested in 

going beyond decriminalization and making a push for full legalization and 

commercialization

 SB 1406 (Ebbin) and HB 2312 (Herring)

 Incorporated SB 1243 (Morrissey) and HB 1815 (Heretick)

 House: 53-44-2

 Senate: 20-20 (Lt. Gov. Fairfax broke the tie)

 Governor Northam signed April 7, 2021
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SB 1406 (Ebbin) and HB 2312 (Herring)

 Legalization of Simple Possession

 July 1, 2021

 Legalization of Home Growing

 July 1, 2021

 Criminal Justice and Law Enforcement Reform

 July 1, 2021

 Commercialization

 Retail, Growing, Permitting, Local Option, Tax and Revenue, etc.

 RETAIL SALES DELAYED UNTIL 2024
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Legalization of “Simple Possession”

 § 4.1-1100 – Legalized Possession

 Adults (21 years and up) may legally possess up to one ounce of marijuana or the 

equivalent of one ounce in marijuana products

 Adults found with more than one ounce but less than one pound - $25 fine

 Adults found with more than one pound can still be charged with a felony 

punishable by 1-10 years in prison and a fine of up to $250,000, or both

 Individuals under the age of 21 are still prohibited from possession

 If caught, will face a $25 civil fine and be required to undergo substance abuse treatment 

and education
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Consumption of Marijuana

 § 4.1-1108 – Public Consumption or Possession

 No person shall consume marijuana or a marijuana product or offer marijuana or a 
marijuana product to another, whether accepted or not, at or in any public place

 First Offense: Subject to a civil penalty of no more than $25

 Second Offense: Subject to a $25 civil penalty and shall be ordered to enter a substance 
abuse treatment or education program or both

 Third or Subsequent Offense: Class 4 Misdemeanor

 § 4.1-1109 – Public Consumption or Possession on Public School Grounds

 No person shall possess or consume any marijuana or marijuana product in or upon the 
grounds of any public elementary or secondary school during school hours or school or 
student activities.

 No person shall consume and no organization shall serve any marijuana or marijuana 
products in or upon the grounds of any public elementary or secondary school after 
school hours or school or student activities.

 Any person convicted of a violation of this section is guilty of a Class 2 Misdemeanor
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Home Cultivation of Marijuana

 § 4.1-1101 – Home Cultivation

 A person 21 years of age or older may cultivate up to four marijuana plants for personal use at their place of 
residence; however, at no point shall a household contain more than four marijuana plants. 

 For purposes of this section, a "household" means those individuals, whether related or not, who live in the same 
house or other place of residence.

 Restrictions:

 No marijuana plants may be visible from a public way (without the use of aircraft, binoculars, or other optical 
aids).

 Grower must take precautions to prevent any unauthorized access by minors.

 Each plant will require a legible tag that includes the grower’s name, driver’s license or ID number, and a notation 
that the plant is being grown for personal use.  

 And finally, you can’t use any homegrown marijuana in the production of marijuana concentrates.

 Penalties:

 For more than four plants but no more than 10, there is a (i) a civil penalty of $250 for a first offense, (ii) a Class 3 
Misdemeanor for a second offense, and (iii) a Class 2 Misdemeanor for a third and any subsequent offense.

 For more than 10 plants but no more than 49, it’s a Class 1 Misdemeanor; for possession of more than 49 but no 
more than 100 marijuana plants, it’s a Class 6 Felony; and for possession of more than 100 marijuana plants, it’s a 
felony punishable by a term of imprisonment of 1-10 years and/or a fine of no more than $250,000.

 Beyond the penalties for having too many plants, if an individual is found to be growing marijuana outside of the 
allowances provided of this code section, they’re guilty of a Class 6 Felony
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Adult Sharing

 § 4.1-1101.1 – Adult Sharing

 Adults 21 years of age or older may gift marijuana to one another without 

remuneration.

 § 4.1-1101.3 – Illegal Sales

 Any person who is not licensed to sell but does sell is guilty of a Class 2 

Misdemeanor

 Subsequent offenses constitute Class 1 Misdemeanors

 No “gifting” as a part of another commercial transaction
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Next Steps in Virginia

 Retail Stores have been delayed until 2024

 Time for the Virginia Cannabis Control Authority and related Boards to be 

established, regulations to be developed, additional research and review to 

be done, and enabling laws to be revised and fine-tuned

 But things are very much in motion

 JLARC is once again reviewing the legislation

 Cannabis Control Authority Board of Directors, Cannabis Equity Reinvestment 

Board, Cannabis Public Health Advisory Council are open for applications

 Local governments are preparing
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Local Option for Retail Stores

 § 4.1-629 – Local Referendums

 Governing body of a locality may, by resolution, petition the circuit court fore their 

locality for a referendum on the question of whether retail marijuana stores should 

be prohibited in the locality

 If majority votes “NO,” retail stores shall be permitted to operate within the locality 60 

days after the results are certified or on January 1, 2024, whichever is later. 

 No subsequent referendum may be held pursuant to this section within such locality.

 If majority votes “YES,” stores shall be prohibited in the locality effective January 1st of 

the year immediately following the referendum. 

 A referendum on the same question may be held subsequent to this vote, but it may not be held 

earlier than four years following the date of the previous referendum.

 There is a narrow window for such a referendum
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Local Option for Retail Stores (cont.)

 Enactment Clause #5: 

 That the provisions of § 4.1-629 of the Code of Virginia, as created by this act, shall 
become effective on July 1, 2022

 So, localities wishing to pursue this option cannot do so during this fall’s election cycle

 Enactment Clause #23: 

 That the initial referendum authorized by § 4.1-629 of the Code of Virginia, as created 
by this act, on the question of whether the operation of retail marijuana stores shall be 
prohibited in a particular locality shall be held and results certified by December 31, 
2022. A referendum on such question shall not be permitted in a locality after January 
1, 2023, unless such referendum follows a referendum held prior to December 31, 2022, 
and any subsequent referendum, in which a majority of the qualified voters voting in 
such referendum voted "Yes" to prohibit the operation of retail marijuana stores. The 
provisions of this enactment shall become effective July 1, 2022.

 In other words, 1) such a referendum must be held and certified by December 31, 2022 and 2) no 
referendum on this question may be held after January 1, 2023

 Localities must hold and certify the results of the referendum between July 1, 
2022 and December 31, 2022.
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State Sales Tax

 § 4.1-1003 – Marijuana Tax

 Statewide retail sales tax of 21% on retail marijuana, marijuana products, 
marijuana paraphernalia sold at a retail marijuana store, non-retail 
marijuana, and non-retail marijuana products.

 It does not apply to sales from one marijuana establishment to another, sales of 
cannabis oil for treatment under the Drug Control Act, sales of industrial hemp by 
a grower, processor or dealer, or of industrial hemp extract or food containing 
extracts

 The tax shall be in addition to any tax imposed under Chapter 6 (§ 58.1-600 et 
seq.) of Title 58.1 or any other provision of federal, state, or local law

 § 4.1-614(A) - Disposition of moneys collected by the Board

 All moneys collected by the Board shall be paid directly and promptly into the 
state treasury, or shall be deposited to the credit of the State Treasurer in a state 
depository, without any deductions on account of salaries, fees, costs, charges, 
expenses, refunds, or claims of any description whatever.
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State Marijuana Tax Revenue

 § 4.1-614(B) - Disposition of moneys collected by the Board

 40% will go to pre-kindergarten programs for at-risk three-year-olds and four-year-olds

 30% will go to the Cannabis Equity Reinvestment Fund. 

 Support persons, families, and communities historically and disproportionately targeted and 
affected by drug enforcement; 

 Provide scholarship opportunities and educational and vocational resources for historically 
marginalized persons, including persons in foster care, who have been adversely impacted by 
substance use individually, in their families, or in their communities; 

 Award grants to support workforce development, mentoring programs, job training and 
placement services, apprenticeships, and reentry services that serve persons and communities 
historically and disproportionately targeted by drug enforcement;

 Contribute to the Virginia Indigent Defense Commission; and 

 Contribute to the Virginia Cannabis Equity Business Loan Fund.

 25% will go to Department of Behavioral Health and Developmental Services (DBHDS), 
which will provide funding to community services boards for the purpose of 
administering substance use disorder prevention and treatment programs

 5% will go to public health programs, including public awareness campaigns that are 
designed to prevent drugged driving, discourage consumption minors, and inform the 
public of potential risks 13



Local Option Sales Tax

 § 4.1-1004 – Optional Local Marijuana Tax

 Any locality may by ordinance levy a three percent tax on any sale taxable under 

§ 4.1-1003

 The tax shall be in addition to any local sales tax, any food and beverage tax, and 

any excise tax imposed on meals.

 Nothing in this section shall be construed to prohibit a locality from imposing any 

tax authorized by law on a person or property regulated under this subtitle. 

Nothing in this section shall be construed to limit the authority of any locality to 

impose a license or privilege tax or fee on a business engaged in whole or in part in 

sales taxable under § 4.1-1003 if such tax or fee is (i) based on an annual or per-

event flat fee authorized by law or (ii) is an annual license or privilege tax 

authorized by law, and such tax includes sales or receipts taxable under § 4.1-1003 

in its taxable measure

 Other than the taxes authorized and identified in this subsection, a locality shall 

not impose any other tax on a sale taxable under § 4.1-1003
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Local Option Sales Tax (cont.)

 Any locality that enacts such an ordinance shall, within 30 days, notify the 

Authority and any retail marijuana store in such locality of the ordinance's 

enactment. 

 The ordinance shall take effect on the first day of the second month following 

its enactment.

 Any tax levied under this section shall be administered and collected by 

the Authority in the same manner as provided for the state sales tax

 All revenues remitted to the Authority under this section shall be disposed of 

as provided in § 4.1-614

 The Commonwealth – via the Cannabis Control Authority – will administer and 

collect the tax and in turn dispose of the revenue
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Local Option Sales Tax (cont.)

 § 4.1-614 (D) - Disposition of moneys collected by the Board

 All local tax revenues collected under § 4.1-1004 shall be paid into the state treasury as 

provided in subsection A and credited to a special fund, which is hereby created on the 

Comptroller's books under the name "Collections of Local Marijuana Taxes." The revenues 

shall be credited to the account of the locality in which they were collected. 

 If revenues were collected from a marijuana establishment located in more than one 

locality by reason of the boundary line or lines passing through the marijuana 

establishment, tax revenues shall be distributed pro rata among the localities. The 

Authority shall provide to the Comptroller any records and assistance necessary for the 

Comptroller to determine the locality to which tax revenues are attributable. 

 On a quarterly basis, the Comptroller shall draw his warrant on the Treasurer of Virginia 

in the proper amount in favor of each locality entitled to the return of its tax revenues, 

and such payments shall be charged to the account of each such locality under the 

special fund created by this section. If errors are made in any such payment, or 

adjustments are otherwise necessary, whether attributable to refunds to taxpayers, or to 

some other fact, the errors shall be corrected and adjustments made in the payments 

for the next quarter.
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Local Land Use

 § 4.1-630 - Local ordinances or resolutions regulating retail marijuana or retail 
marijuana products

 No county, city, or town shall, except as provided in §§ 4.1-629 and 4.1-631, adopt any 
ordinance or resolution that regulates or prohibits the cultivation, manufacture, 
possession, sale, wholesale distribution, handling, transportation, consumption, use, 
advertising, or dispensing of retail marijuana or retail marijuana products in the 
Commonwealth. 

 However, the governing body of any county, city, or town may adopt an ordinance (i) that 
prohibits the acts described in § 4.1-1108, or the acts described in § 4.1-1109, and may 
provide a penalty for violation thereof and (ii) that regulates or prohibits the possession 
of opened retail marijuana or retail marijuana products containers in its local public 
parks, playgrounds, public streets, and any sidewalk adjoining any public street. 

 Nothing in this chapter shall be construed to supersede or limit the authority of a 
locality to adopt and enforce local ordinances to regulate businesses licensed pursuant 
to this chapter, including local zoning and land use requirements and business license 
requirements. 

 Except as provided in this section, all local acts, including charter provisions and 
ordinances of counties, cities, and towns, inconsistent with any of the provisions of this 
subtitle, are repealed to the extent of such inconsistency
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What Comes Next?

 Further changes to enabling legislation and related code provisions

 Regulatory Development

 Permitting and Licensing

 Law Enforcement

 What happens at the Federal Level?

 Financial reforms related to marijuana?

 Wholesale decriminalization or legalization?

 Remains to be seen
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Questions? 

Comments?
Feel free to reach out!

cmcdonald@vaco.org


