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I. Basis for Legal and Regulatory Risk
A. Criminal and Civil Law
Criminal law is a classification of law that applies to acts that society deems
so harmful to the public welfare that government is responsible for
prosecuting and punishing the perpetrators. This body of law defines offenses;
regulates the investigating, charging, and trying of accused offenders; and
establishes punishments for convicted offenders. Society uses criminal law to
prescribe a standard of conduct to which all citizens must adhere. In criminal
law, the government decides whether it is in society’s best interests to press
charges and to prosecute on society’s behalf.

Civil law is a classification of law that applies to legal matters not governed by
criminal law and that protects rights and provides remedies for breaches of
duties owed to others. Civil law applies to all legal matters that are not
crimes and involve private rights. Civil law protects rights and provides
remedies for breaches of duty other than crimes. In criminal law, the
government decides whether it is in society’s best interests to press charges
and to prosecute on society’s behalf.

B. Torts
The civil wrongful acts that constitute torts fall into three categories:

1. Negligence

2. Intentional Torts

3. Strict Liability Torts

C. Contracts
I. For a contract to be enforceable, four basic requirements must be met:
a. Agreement

b. Consideration
c. Capacity to contract
d. Legal purpose
II. Types of contracts:
a. Contracts may be express contracts or implied contracts.
b. A valid contract is one that meets all of the requirements to be
enforceable. A void contract lacks one or more of the requirements of a
contract, such as agreement, consideration, capacity to contract, or legal
purpose. Therefore, it is not legally enforceable and is without legal effect.
Contracts involving fraud or material misrepresentations are voidable
contracts.
c. Minors can form contracts, but the contracts are voidable. Some
contracts are unenforceable contracts, such as an oral contract to sell land.

D. Statutes and Regulations
1. Statutes can impose legal liability on an organization. Statutes are created
by federal, state, provincial, or territorial governments and often modify the
duties owed to others.Violating the duties imposed by a statute may be used
as evidence that the organization breached the duty of care owed to
another. Violating a statute also imposes legal liability on an organization
regardless of whether the organization committed any tort or assumed any
liability under a contract.

2. Statutes often do not include all the details necessary for an individual or
an organization to abide by the law. To provide these details, governments
authorize certain agencies to create regulations.
3. The issuance and enforcement of regulations vary in different regions of
the world.

II. Legal and Regulatory Risk Consequences
A. Monetary Damages
1. The consequence of many criminal acts is incarceration; criminal acts can
also result in monetary consequences, such as fines.

2. Frequently, a wrongdoer in a civil suit will have to pay compensatory and
non-compensatory monetary damages. The two types of compensatory
damages are special damages and general damages.

3. Courts may also award punitive damages (exemplary damages), the purpose
of these damages is to modify the wrongdoer’s behavior and to set an example
so the behavior is discouraged.

B. Defense Costs
1. When an organization faces a civil suit or criminal charge, it must
investigate the circumstances and prepare a legal defense. Investigation and
defense costs can be the most expensive liability loss for organizations.
2. Many cases are so technical that expert witnesses are required. Both
parties in a technical case typically use expert witnesses, whose fees can be
significant.

3. Even if an organization has not committed a legal wrong, it can suffer a
liability loss in the form of defense costs. A claimant might, for any reason,
file an unfounded claim against an organization. This creates a liability loss
because the organization must spend money to respond to the claim.

C. Indirect Losses
As a consequence of the direct liability losses, several other net income
losses are possible because of the filing of a claim against an organization.

D. Specific Performance or Injunction
1. In a breach of contract claim, a court might order specific performance.
2. A court can also order a party to refrain from engaging in a particular
activity. This is called an injunction.
3. Both specific performance and injunction can result in financial
consequences because of associated attorneys’ fees and court costs.

III. Modifying Legal and Regulatory Risk
A. Risk Avoidance
1. There are two types of avoidance: stopping a current activity or never
starting the activity. When an organization stops a current activity, the
probability of any future liability is zero. However, the organization may
continue to experience liability claims from previous activities.
2. Avoidance is usually used only in high
probability-high severity situations. Although this
risk treatment technique does reduce to zero
the likelihood of the loss occurring, it is
frequently a last resort because when an
organization does not engage in the activity, it
can never obtain the potential rewards.

B. Modifying the Likelihood of an Event
This risk treatment method can be applied to these bases of legal and regulatory
risk:

1. Modifying the likelihood of tort liability
a. The risk management professional can consider contractual removal
or limitation of tort liability and hazard control as a means of modifying
the likelihood of litigation against an organization. Several different
clauses can be added to contracts to remove or limit liability, including
these:
• Waivers voluntarily relinquish a known right.
• Hold-harmless agreements are contractual provisions by
which one party (the indemnitor) agrees to assume the
liability of a second party (the indemnitee).

• Exculpatory agreements are contractual provisions that enable a
party to avoid liability for negligence or a wrongful act. The
participant in an activity signs a “release of liability” agreement for
activities specified in the contract.

• Unilateral notices limit liability if they are
posted so that they are physically apparent,
expressed in clear terms, in language the other
party understands, and reasonable in extent.

b. Hazard control is another method to modify the likelihood of legal risk.
Hazard control involves implementing risk control measures that eliminate
or reduce hazards. For premises and operations, these are the risk control
areas of particular concern to a risk management professional:

• Parking lots
• Building entrances and exits
• Walking surfaces
• Merchandise displays and counters
• Escalators, elevators, and stairways
c. The products and completed operations liability risk exposure varies by the
type of product manufactured, distributed, or sold; or by the type of
operation completed.

2. Modifying the likelihood of contractual liability:
A primary measure to reduce the likelihood for contractual liability is to have
most if not all contracts reviewed by counsel, preferably before they are
signed. In addition, contractual liability can be prevented through other
measures, such as using written contracts rather than oral contracts that rely
on memory and word of mouth.

3. Modifying the likelihood of statutory liability:
a. Risk management professionals can help prevent statutory liability by
understanding statutory compliance requirements applicable to their
organizations. This understanding can be gained from information acquired
from several sources.
• One source is internal experts who are knowledgeable
about statutory requirements.
• Another source is trade associations, which often provide
training courses to educate their members about compliance issues.

b. Once this information is obtained, these same sources may help determine
how to fulfill the statutory obligations. Once a plan is devised about how to
fulfill those obligations, responsibility must be assigned to ensure that the
organization stays in compliance.
c. Compliance with corporate governance statutes must be directed by senior
management and the corporate board of directors.
d. A corporate code of conduct is also an important technique to modify the
likelihood of statutory liability. This code provides all employees with the
organization’s mission and commitment to ethical behavior and outlines
applicable policies and the importance of regulatory compliance.

C. Modifying the Consequences of an Event
1. Modifying the consequences of tort liability
a. Two methods to modify the consequences of tort liability are the
development of defenses and participation in settlement negotiations.
b. The risk management professional should be aware of the advantages and
implications of these five widely used defenses:
• Legal Privilege - In certain situations, an organization’s actions do
invade others’ legally protected interests and do cause harm, but those
actions are legally excused because the organization has the right to
invade another’s interests to promote or protect one’s own, greater
interests. In resolving conflicts, common law establishes priorities among
competing rights, particularly regarding actions that would otherwise
constitute torts.
• Comparative Negligence - The degree of the defendant’s and plaintiff’s
negligence may affect the court decision, the size of the verdict, or the
severity of the punishment.
• Last Clear Chance Doctrine - In some
instances, the injured party had the ability
to avoid loss or injury, but chose to act in a
manner that did not avoid risk.

• Assumption of Risk - If the plaintiff had a sufficient understanding of the
risk and, as a reasonably prudent person, voluntarily accepted the risk,
the plaintiff is considered to be in complete control of his or her actions.
The defendant should not be held liable for the plaintiff’s damages.
• Immunity - Certain entities, such as governments and governmental
officials, charities, young children, and the insane, have traditionally not
been subject to lawsuits arising out of contract and tort law.
Governments and their officials have immunity when conducting
regulatory activities so agents of the state can act without fear of legal
retribution.

-- Sovereign Immunity --

Can The King Still Do No Wrong?

What Is Sovereign Immunity?







Sovereign immunity offers governmental entities and
their employees protection against suits for tort liability.
The doctrine under Virginia law has evolved over time
and is a complex, confusing patchwork of case law and
statutory provisions.
The level of protection it offers to any particular
employee or agency varies considerably according to the
characteristics and particular facts of each case.
Sovereign immunity is not a static legal concept and that
an exception likely exists to every generalization.

Messina v. Burden (1984)
It is a “rule of social policy, which protects the state from
burdensome interference with the performance of its
governmental functions and preserves its control over state
funds, property, and instrumentalities.”
 According to the Court, sovereign immunity, also called
official immunity, protects the public purse, protects against
vexatious lawsuits, encourages citizens to assume important
governmental positions by alleviating employees’ fear of
being sued, and promotes the orderly administration of
government.
 Because of these reasons, the Court has rejected repeated
invitations to abolish the doctrine and the Virginia General
Assembly likewise has refused to eliminate sovereign
immunity by legislation. Accordingly, sovereign immunity
remains “alive and well” in Virginia.


What Entities Are Protected By
Sovereign Immunity?

The Commonwealth of Virginia
The immunity of the Commonwealth itself is the
strongest under Virginia law.
 The Commonwealth’s immunity is absolute unless
waived, such as by the Virginia Tort Claims Act.
 State agencies and universities simply are immune from
most tort suits.
 Accordingly, a myriad of suits has been summarily
dismissed without any substantive consideration of their
merits.


Counties











Historically, counties were created as geographical subdivisions for
the administration of state authority at the local level; therefore,
counties are viewed as “political subdivisions” of the
Commonwealth entitled to the same immunity as the
Commonwealth.
Counties receive a greater level of sovereign immunity protection
than do cities unless a statute provides otherwise (due to the
historical origins.)
A county retains sovereign immunity even when the county takes on
characteristics of a city and exercises powers and performs services
rendered by a city.
County actions are not assessed under the governmental-proprietary
distinction applicable to municipalities.
Instead, county immunity extends to acts that would be considered
governmental or proprietary.
County immunity extends to cover county officers and employees
who negligently cause injury to another.

Cities









Unlike counties, cities receive a reduced level of sovereign
immunity protection.
The Commonwealth and its counties receive sovereign immunity
because of the nature of the governmental entity regardless of the
characteristics of the act giving rise to the claimed liability.
In contrast, the particular function a city has engaged in that gave
rise to the tort liability determines the level of protection offered a
city.
A city or municipality engages in two types of functions:
governmental functions (which are like the functions undertaken by
the state) and proprietary functions (which are more akin to the
functions of a private corporation).
As explained by the Supreme Court of Virginia, “[t]he underlying
test [as to whether an act is governmental rather than proprietary] is
whether the act is for the common good of all without the element
of special corporate benefit, or pecuniary benefit. If it is, there is no
liability, if it is not, there may be liability.”

Governmental/Proprietary
Distinction

Governmental functions





A municipality is immune from liability for failure to exercise or for
negligence in the exercise of its governmental functions.
A function is characterized as governmental if it is carried out solely
for the public good or welfare.
A governmental function advances or protects general public health
and safety.
Examples of governmental functions are: municipal designing,
planning, and construction (such as public street and sidewalk
construction); designing dams and seawalls; responding to public
emergencies (such as removing felled trees after a hurricane or
snow after a storm); maintaining traffic signals and railroad
crossings; operating hospitals and health departments; capturing and
impounding of stray animals; operating police and firefighting
forces; operating ambulance services; maintaining governmental
buildings (such as courts and jails); operating schools; removing
trash and operating landfills; and inspecting buildings.

Proprietary functions
In contrast, a municipality is not entitled to absolute
immunity when it engages in a proprietary function, and it
may be held liable for failing to exercise the function or for
negligence in the exercise of a proprietary function.
 Proprietary functions, also called ministerial functions, are
carried out primarily for the benefit of the municipality rather
than the public.
 A municipality engages in a proprietary function when it
assumes a task that a private corporation would, such as
operating tollgates.
 Other examples include: operating a water department,
operating a market, operating utilities, operating an airport,
renting property as a landlord, and operating a public housing
authority.


Applying the
Governmental/Proprietary
Distinction

Fact Specific Analysis
Although the governmental/proprietary distinction is simple in theory, it
often proves troublesome in application. Some functions defy easy
categorization, and often courts will disagree on the characterization of a
task.
 For example, a bicyclist injured on an icy bridge that had not been cleared
sued the Richmond Metropolitan Authority, which pled sovereign
immunity. The Court reasoned that removal of newly fallen snow is a
governmental function because it is a governmental response to an
emergency, but the removal of old snow is a more routine task that is
proprietary. Because the authority did not introduce any evidence indicating
how long the snow and ice had been on the ground, the Court rejected its
plea of sovereign immunity.
 Similarly, firefighting is a clearly established governmental function. In
Burson v. Bristol, 176 Va. 53, 10 S.E.2d 541 (1940), however, sovereign
immunity was denied to firefighters who were pulling down a building’s
walls because the fire had occurred five days before. Because no
emergency existed at the time of the action, the task was characterized as
proprietary, and the Court refused to grant immunity to the city.


Statutory and Case Law
Interaction


Operating recreational facilities is another troublesome area – one that highlights the complexity
of the sovereign immunity doctrines.



An older case held that the operation of recreational facilities was proprietary, Hoggard v. City of
Richmond, 172 Va. 145, 157, 200 S.E. 610, 615 (1939), but the case subsequently was abrogated
by a statute granting immunity.



Virginia Code Ann. § 15.2-1809 provides that cities and towns are liable only for gross
negligence in the operation of pools, parks, playgrounds and other recreational facilities.



The Supreme Court recently ruled that § 15.2-1809 grants cities immunity even for nuisances,
which traditionally have been regarded as an exception to the sovereign immunity shield.



The case of Hutchinson v. Richmond Metro. Auth., illustrates how the common law doctrine
interacts with statutory provisions.



In Hutchinson, the court denied common law immunity for personal injury suit at a baseball
diamond because running the facility was a proprietary task, but granted immunity pursuant to
the statute governing recreational facilities.



The lesson to be learned is that the Virginia Code should always be checked to determine
whether any provisions modify the normal application of sovereign immunity doctrines.



Unfortunately, the Virginia Code does not list all immunity statutes in one place.

Miscellaneous






If the activity has characteristics of both
governmental and proprietary actions jointly,
immunity generally is granted.
Furthermore, unless otherwise prescribed by
applicable enabling legislation, special
purpose governmental units partake of the
immunity of the governmental body that
creates them.
Some dispute exists about whether
independent contractors assuming a
governmental role should be given immunity.

Which Employees Are Protected
by Sovereign Immunity?
The immunity of employees of governmental entities is even more
complicated – with a similar framework governing which employees will
receive immunity. Persons who occupy the highest levels of the three
branches of government, such as governors, judges, members of state and
local legislative bodies, and other high level government officials, have
generally been accorded absolute immunity.
 Virginia Code Ann. § 15.2-1405 provides that the members of governing
bodies of counties, cities, towns or political subdivisions are immune from
suit for failing to exercise discretionary or governmental authority, except
for gross negligence, intentional misconduct, or misappropriation of funds.
 In contrast, the immunity of a municipality’s employees is referred to as
qualified immunity because it is more limited in nature.
 Whether to immunize a municipality’s employees traditionally has been a
thorny issue for courts. Early Virginia decisions were inclined to deny
immunity to employees. The Supreme Court eventually extended sovereign
immunity to those individuals who help run the government.


Qualified Immunity Examples










The list of employees given immunity is lengthy and includes: school
employees – such as school board supervisors, teachers, school
superintendents, principals, and coordinators of school grounds; employees
engaged in engineering and operations; county attorneys; sheriffs; police
officers; and correctional employees.
Because governmental entities are involved in health care, many sovereign
immunity cases include medical employees. Employees such as physicians,
residents, interns and nurses are eligible for immunity if the involved act
relates to the provision of essential health care services or training.
Qualified immunity can extend to medical research and testing,
administration of medical facilities, and even housekeeping at hospitals.
When the negligent acts at issue relate only to care of a particular patient,
or when they cannot be linked to training or administrative functions,
courts are much less likely to grant sovereign immunity.
In McDonald v. Hoard the Court carefully assessed whether a negligence
claim against a graduate student dentist could proceed.
The Court concluded that the student was more akin to a private physician
with no significant amounts of governmental control. Accordingly, the
Court denied the graduate student’s plea of sovereign immunity.

MVA – Qualified Immunity






Another frequent scenario involves a governmental
employee who is in an automobile accident. If the driver
was on government business, courts should grant
sovereign immunity.
Examples are: a police officer driving a car in hot
pursuit of suspect, an ambulance driver responding to an
emergency, a driver of a truck spreading salt to melt
snow, a driver of a volunteer rescue squad ambulance in
association with a county; and a city employee driving a
truck to get parts for work on a storm water pipe. All of
these cases granted immunity.
In contrast, a volunteer firefighter driving his own car to
a fire was denied immunity because the government
exercised little control over him, and driving to the scene
required little judgment or discretion.

Statutory Immunity
Once again, the Virginia Code always should be checked. A patchwork of provisions
extends specific immunity to an assortment of employees.
 Examples of employees given immunity by a specific statute include: local
government officials and employees who report suspected child abuse cases, Va.
Code Ann. §63.1-248.5; library personnel who cause the arrest of persons suspected
of stealing library books, Va. Code Ann. § 42.1-73.1; local government employees
assisting in disasters, Va. Code Ann. § 44-146.23; public safety officials assisting in
emergencies, Va. Code Ann. § 8.01-225; persons who serve on family assessment
and planning teams or who serve on a community policy team unless they act with
malicious intent, Va. Code Ann. §§ 2.1-751-753; school teachers for good faith acts
related to the supervision, care and discipline of students, Va. Code Ann. §
8.01220.1:2; school personnel who report suspected drug or alcohol abuse, Va. Code
Ann. § 8.0147; employees at free clinics absent gross negligence or willful
misconduct, Va. Code Ann. § 32.1127.3; health professionals investigating a
professional peer’s potential drug or alcohol problems, Va. Code Ann. § 8.01581.13;
health care professionals serving as members or consultants on specified review
boards, Va. Code Ann. § 8.01581.16; and emergency medical technicians, Va. Code
Ann. § 27-1.
 Note that many of the statutes provide that employees should not be given immunity
if their act is malicious or constitutes gross negligence. In the absence of such
qualifying language, the immunity given by statute may provide protection even
against willful conduct.


Exceptions To Sovereign
Immunity
Sovereign immunity is by no means a bulletproof
vest, and many exceptions to the doctrine exist.

Intentional Torts and Outside Scope of
Employment;
Gross Negligence; and Bad Faith Acts


The most common exceptions to the
doctrine of sovereign immunity are acts
outside the scope of employment, grossly
negligent conduct, intentional torts, or acts
characterized as bad faith.

Contract Claims
Sovereign immunity applies only to tort
actions and has never protected
governmental units from contractual
liability arising from contracts entered
into by duly authorized agents of
government or quasi-contracts.
 A takings claim is considered a
contractual claim and the governmental
entity has no immunity from suits alleging
an unlawful taking.


Statutory Exceptions




As discussed previously, statutes expressly
enact numerous exceptions. Statutes,
however, are not interpreted as waiving
immunity unless the intent to waive
sovereign immunity is clear.
For example, a recent decision determined
that Va. Code Ann. § 22.1-194 waived a
school board’s sovereign immunity to a
limited degree when the school board is
insured under a valid policy covering a
vehicle involved in an accident.

Virginia Torts Claims Act










The Virginia Tort Claims Act, codified at Va. Code Ann. §§ 8.01-195.1 et
seq., is the most significant statute that waives sovereign immunity.
It partially waives the Commonwealth’s sovereign immunity for torts.
Virginia’s immunity is waived up to $100,000 or the amount of its
insurance coverage, whichever is greater. Va. Code Ann. § 8.01-195.3.
The Virginia Tort Claims Act applies only to claims against the state and its
transportation districts. It does not abrogate the immunity of counties,
cities, state agencies, or school boards.
The act contains numerous exemptions listed in Va. Code Ann. § 8.01195.3, such as issues in connection with assessment of taxes or acts related
to the execution of a court order.
Because the Virginia Tort Claims Act waives immunity, it is strictly
construed.
The act’s waiver applies only in state courts; the Virginia Tort Claims Act
does not waive immunity in federal court and does not affect immunity
given under the 11th Amendment to the United States Constitution.

Notice Requirements


Some exceptions to sovereign immunity have important notice requirements imposed by statute.
For instance, the Virginia Tort Claims Act provides a generous waiver of sovereign immunity, but
also requires a plaintiff to follow certain procedural requirements.



The plaintiff must give the defendant notice of his or her claim within one year of when the claim
accrued. If the notice does not comply with the requirements, the suit will be dismissed and
forever barred.



Courts strictly apply the notice requirement and have held that even a defendant’s actual notice
of the claim did not excuse a plaintiff’s failure to comply with the requirements.



Claims against cities are also subject to statutory provisions governing notice. A notice
requirement similar to the notice provisions of the Virginia Tort Claims Act is found in Va. Code
Ann. § 8.01-222.



The statute bars any action against a city or town for injury to any person or property, or for
wrongful death alleged to have been sustained by reason of the negligence of the city or town or
any officer, agent or employee unless, within six months after the cause of action shall have
accrued, a written statement as to the nature of the claim and the time and place of injury is filed
with the city or town attorney or with the mayor or chief executive.



Counties also have their own notice requirements found at Va. Code Ann. §§ 15.2-1246 and 1248. Monetary claims against a county must be presented at a board meeting and appealed
within the specified times.

Conclusion
Because sovereign immunity can
completely bar an otherwise meritorious
suit, Virginia practitioners should remain
aware of the continuing development of
the sovereign immunity doctrine under
Virginia law.
 Although sovereign immunity is
confusing and complex just remember it is
“good to make the rules.”


Legal and Regulatory Risk
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c. Another method to modify the consequences of tort liability is
participating in settlement negotiations. Before a final verdict, settlement
negotiations might offer opportunities to resolve the suit more favorably
than would the court. d. The organization’s role in these settlement
negotiations is to participate in, advise, and guide. However, the attorneys
should ultimately direct the settlement negotiations.

d. The organization’s role in these settlement negotiations is to participate
in, advise, and guide. However, the attorneys should ultimately direct the
settlement negotiations.

Legal and Regulatory Risk
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2. Modifying the consequences of contractual liability
Measures that can be taken to reduce the loss associated with contractual
liability include these:
a. Select a favorable jurisdiction—Usually, a clause negotiated into a
contract specifies which state’s law will govern the contract’s
interpretation. If the contractual parties are domiciled in the same
state, that state’s law applies.
b. Include limits of liability—This measure tries to anticipate legal
claims and to limit an organization’s legal responsibility.
c. Include a liquidated damages provision—This provision limits the
amount for which one party might otherwise be liable.
d. Include a valuation clause—A valuation clause can be included in a
contract for the transportation or bailment of property to specify
the valuation of the property in the event that it is lost, stolen, or
damaged.
e. Evaluate duty to mitigate—The party that claims the other party
breached the contract still has a duty to mitigate or use good faith
efforts to reduce the severity of its losses.

3. Modifying the consequences of statutory liability
Few defenses are available to an organization to reduce the fine or penalty
it faces when it violates a statute, which is why most organizations work
diligently to prevent violations.

IV. Commercial Liability Loss Exposures
A. Premises and Operations Liability Loss Exposure
1. The premises and operations liability loss exposure relates to liability
arising from bodily injury or property damage caused either by an accident
that occurs on an organization’s owned, leased, or rented premises or by an
accident that arises out of the organization’s ongoing operations but occurs
away from the premises.
2. Under the common law, owners and occupiers of land owe different
duties of care to others on the premises, depending on their reasons for
being on the premises.
3. In some cases, premises and operations
liability can be based on strict liability.

4. The premises and operations liability loss exposure includes bodily
injury or property damage claims arising out of the use of mobile
equipment (such as bulldozers and cranes).
a. Liability arising from the ownership, maintenance, or use of
automobiles is treated as a distinct loss exposure, as are watercraft
(vessel) liability and aircraft liability.

b. Liability for employee injury or illness, whether based on
obligations under workers compensation laws or based on
common-law principles, is also regarded as a distinct loss exposure.

B. Automobile Liability Loss Exposure
Automobile liability is legal responsibility for bodily injury or property
damage arising out of the ownership, maintenance, or use of automobiles.
1. Liability for operations by others
a. Under the common law, ownership of an auto, in itself, does not
make the owner liable for injury or damage caused by someone
else’s negligent operation of the vehicle. Several states have passed
laws making an auto owner liable for damages arising from any
person’s operation of the auto with the owner’s express or implied
permission.
b. A person who negligently furnishes a defective auto to another
person may be held liable to a third person injured as a proximate
result of the defect.

c. A person who negligently entrusts an
auto to a person who is unskilled in its
operation or otherwise incompetent
to operate it may be held directly liable
for resulting injuries.

C. Workers Compensation and Employers Liability Loss Exposure
An employer’s responsibility to pay claims under workers compensation
statutes is a common example of liability imposed by statute. In addition to
payments required by workers compensation statutes, an employer may also be
held liable for occupational injuries or illnesses of its employees as a result of
these:
1. Employees’ tort suits against employers
a. The typical workers compensation statute is intended to provide
an “exclusive remedy” for occupational injury or illness to all
employees subject to the law.
b. Exclusive remedy means that the only remedy available to an injured
employee under workers compensation is to recover, on a no-fault basis,
the benefits required by the applicable statute.
c. In practice, various exceptions, such as these, allow a covered
employee to make a tort claim against the employer:
• Claims for employee injury caused intentionally by the
employer
• Claims by the employee’s spouse for loss of consortium as a
result of employee injury caused by the employer’s negligence
or other torts
• Claims for injury resulting from the employer’s negligence or
torts while acting in some capacity other than employer

d. Exclusive remedy means that the only remedy available to an
injured employee under workers compensation is to recover, on a
no-fault basis, the benefits required by the applicable statute.
e. In practice, various exceptions, such as these, allow a covered
employee to make a tort claim against the employer:
• Claims for employee injury caused intentionally by the
employer
• Claims by the employee’s spouse for loss of consortium
as a result of employee injury caused by the employer’s
negligence or other torts
• Claims for injury resulting from the employer’s negligence
or torts while acting in some capacity other than employer
f. Workers compensation statutes exempt some types of employees.
These employees retain the right to make tort claims against their
employers for occupational injury or illness resulting from the
employer’s wrongful acts or omissions.
2. Hold-harmless agreements
a. An employer’s liability for the injuries of employees can also be
assumed under contract.
b. An employer who agrees to indemnify another party against
certain types of claims may be agreeing to indemnify the other party
for claims made by the employer’s own employees against the other
party.

QUESTIONS?

